Appendix Il
Joint and Several Liability Review in Respect of Municipalities

A M ‘ Towards a Reasonable Balance:
Addressing growing municipal liability and insurance costs

Executive Summary

AMO'’s advocacy efforts on joint and several liability in no way intends for aggrieved parties to be
denied justice or damages through the courts. Rather, municipal governments seek to highlight the
inequity of how much “deep pocket” defendants like municipalities are forced to pay, for both in
and out of court settlements.

It is entirely unfair to ask property taxpayers to carry the lion’s share of a damage award when a
municipality is found at minimal fault or to assume responsibility for someone else’s mistake.

Municipal governments cannot afford to be the insurer of last resort. The principle of joint and
several liability is costing municipalities and taxpayers dearly, in the form of rising insurance
premiums, service reductions and fewer choices. The Neg/igence Act was never intended to place
the burden of insurer of last resort on municipalities.

As public organizations with taxation power and “deep pockets,” municipalities have become focal
points for litigation when other defendants do not have the means to pay. At the same time,
catastrophic claim awards in Ontario have increased considerably. In part, joint and several liability
is fueling exorbitant increases in municipal insurance premiums.

The heavy insurance burden and legal environment is unsustainable for Ontario’s communities.
Despite enormous improvements to safety, including new standards for playgrounds, pool safety,
and better risk management practices, municipal insurance premiums and liability claims continue
to increase. All municipalities have risk management policies to one degree or another and most
large municipalities now employ risk managers precisely to increase health and safety and limit
liability exposure in the design of facilities, programs, and insurance coverage. Liability is a top of
mind consideration for all municipal councils.

Joint and several liability is problematic not only because of the disproportioned burden on
municipalities that are awarded by courts. It is also the immeasurable impact of propelling
municipalities to settle out of court to avoid protracted and expensive litigation for amounts that
may be excessive, or certainly represent a greater percentage than their degree of fault.

Various forms of proportionate liability have now been enacted by all of Ontario’s competing Great
Lakes states. In total, 38 other states south of the border have adopted proportionate liability in
specific circumstances to the benefit of municipalities. Many common law jurisdictions around the
world have adopted legal reforms to limit the exposure and restore balance. With other
Commonwealth jurisdictions and the majority of state governments in the United States having
modified the rule of joint and several liability in favour of some form of proportionate liability, it is
time for Ontario to consider various options.

There is precedence in Ontario for joint and several liability reform. The car leasing lobby
highlighted a particularly expensive court award made in November of 2004 against a car leasing
company by the victim of a drunk driver. The August 1997 accident occurred when the car skidded
off a county road near Peterborough, Ontario. It exposed the inequity of joint and several liability
for car leasing companies. The leasing companies argued to the government that the settlement

had put them at a competitive disadvantage to lenders. They also warned that such liability
conditions would likely drive some leasing and rental companies to reduce their business in

Ontario. As a result, Bill 18 amended the Compulsory Automobile Insurance Act, the Highway Traffic
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Actand the Ontario Insurance Actto make renters and lessees vicariously liable for the negligence
of automobile drivers and capped the maximum liability of owners of rental and leased cars at $1
million. While Bill 18 has eliminated the owners of leased and rented cars as “deep pocket”
defendants, no such restrictions have been enacted to assist municipalities.

A 2011 survey conducted by AMO reveals that since 2007, liability premiums have increased by
22.2% and are among the fastest growing municipal costs. Total 2011 Ontario municipal insurance
costs were $155.2 million. Liability premiums made up the majority of these expenses at $85.5
million. Property taxpayers are paying this price.

These trends are continuing. In August of 2019, it was reported the Town of Bradford West
Gwillimbury faces a 59% insurance cost increase for 2019. This is just one example. AMO
encourages the municipal insurance industry to provide the government with more recent data and
trends to support the industry’s own arguments regarding the impact joint and several has on
premiums.

Insurance costs disproportionately affect small municipalities. For 2011, the per capita insurance
costs for communities with populations under 10,000 were $37.56. By comparison, per capita costs
in large communities with populations over 75,000 were $7.71. Property taxpayers in one northern
community are spending more on insurance than their library. In one southern county, for every $2
spent on snowplowing roads, another $1 is spent on insurance.

In 2016, the Ontario Municipal Insurance Exchange (OMEX), a not-for-profit insurer, announced that
it was suspending reciprocal underwriting operations. The organization cited, a “low pricing
environment, combined with the impact of joint and several liability on municipal claim
settlements” as reasons for the decision. Fewer choices fuels premium increases.

Learning from other jurisdictions is important for Ontario. The Province of Saskatchewan has
implemented liability reforms to support its municipalities. As a municipal lawyer at the time, Neil
Robertson, QC was instrumental in laying out the arguments in support of these changes. Now a
Justice of the Court of Queen’s Bench for Saskatchewan, AMO was pleased to have Neil Robertson
prepare a paper and address AMO conference delegates in 2013. Much of the Saskatchewan
municipal experience (which led to reforms) is applicable to the Ontario and the Canadian
municipal context. Summarised below and throughout this paper are some of Robertson's key
findings.

Robertson found that, regardless of the cause, over the years municipalities in Canada have
experienced an accelerating rate of litigation and an increase in amounts of damage awards. He
noted these developments challenge municipalities and raise financial, operational and policy
issues in the provision of public services.

Robertson describes the current Canadian legal climate as having placed municipalities in the role
of involuntary insurer. Courts have assigned municipal liability where liability was traditionally
denied and apportioned fault to municipal defendants out of proportion to municipal involvement
in the actual wrong.

This increased exposure to liability has had serious ramifications for municipalities, both as a
deterrent to providing public services which may give rise to claims and in raising the cost and
reducing the availability of insurance. The cost of claims has caused insurers to reconsider not only
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what to charge for premiums, but whether to continue offering insurance coverage to municipal
clients.

Robertson also makes the key point that it reasonable for municipal leaders to seek appropriate
statutory protections. He wrote:

“Since municipalities exist to improve the quality of life for their citizens, the possibility of
causing harm to those same citizens is contrary to its fundamental mission. Careful
management and wise stewardship of public resources by municipal leaders will reduce the
likelihood of such harm, including adherence to good risk management practices in
municipal operations. But wise stewardship also involves avoiding the risk of unwarranted
costs arising from inevitable claims.”

And, of course, a key consideration is the reality that insurance premiums, self-insurance costs, and
legal fees divert municipal funds from other essential municipal services and responsibilities.

It is in this context that AMO appreciated the commitments made by the Premier and the Attorney
General to review the principle of joint and several liability, the impact it has on insurance costs,
and the influence “liability chill” has on the delivery of public services. Now is the time to deliver
provincial public policy solutions which address these issues.

Recommendations

AMO recommends the following measures to address these issues:

1. The provincial government adopt a model of full proportionate liability to replace joint
and several liability.

2. Implement enhancements to the existing limitations period including the continued
applicability of the existing 10-day rule on slip and fall cases given recent judicial
interpretations, and whether a 1-year limitation period may be beneficial.

3. Implement a cap for economic loss awards.

4. Increase the catastrophic impairment default benefit limit to $2 million and increase the

third-party liability coverage to $2 million in government regulated automobile insurance
plans.

5. Assess and implement additional measures which would support lower premiums or
alternatives to the provision of insurance services by other entities such as non-profit
insurance reciprocals.

6. Compel the insurance industry to supply all necessary financial evidence including
premiums, claims, and deductible limit changes which support its, and municipal
arguments as to the fiscal impact of joint and several liability.

7. Establish a provincial and municipal working group to consider the above and put forward
recommendations to the Attorney General.
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